When the evidence summarized above was obtained at the hearing, I asked
Mr. Ratliff why he thought that any worthwhile good would be accomplished "by
having inspectors testify as to the remaining 25 violations involved in this
consolidated proceeding in view of the fact that his only defense was inabil-
ity to pay penalties.  His reply to that question was (Tr. 53):

Well my feeling is Big Three has no assets. We have got
nothing that anybody can get. If Big Three had anything we would
be more than happy to sell It and pay these debts.  But we just don't
have anything.

The evidence in this proceeding shows that respondent did not request
a hearing because it wishes to contest whether the violations occurred, but
simply wanted t.o present evidence to show that respondent would be unable
to pay penalties even if it agreed to a settlement under which it would pay
a portion of the amounts proposed by the Assessment Office.  Although respon-
dent has not yet filed a petition in bankruptcy, there is no reason to doubt
its statement that it is planning to do so.  If large penalties were to be
assessed, the Department of Labor could collect them only by filing as a
creditor in the bankruptcy proceeding because respondent's evidence indi-
cates that it has no assets which could be seized and sold in order to
collect the penalties.  Even if some assets could be discovered In the bank-
ruptcy proceeding, the collection of large civil penalties would reduce the
amount which other creditors could obtain.  Since Mr. Ratliff Is out of the
coal business and does not intend to resume the business of producing coal,
assessment of large penalties would have no deterrent effect because he
would not personally be .paying the penalties from any assets which he has
not already lost from his venture into the coal business.

I stated at the hearing that I would review the citations and order
which are the subject of the five Proposals for Assessment of Civil Penalty
and would reduce the penalties "by a considerable amount" in light of the
fact that respondent is out of business and has no assets from which penal-
ties can be paid (Tr. 56).  If inspectors had been called to testify as'to
each of the 25 alleged violations as to which no testimony was taken, a
period of about 2 hearing days would have been required.  Even if all of
the violations had been shown to have been very serious and to have been
accompanied with gross negligence, I would still have felt obligated to
assess relatively small penalties because a small company is involved and
because it Is no longer in business and has no assets from which penalties
can be paid. Therefore, the remaining portion of this decision will consist
of a brief review of the total violations alleged In this proceeding and a
tabulation listing the alleged violations and the amount of the penalty
assessed for each violation, based on the six criteria.

Docket No. KENT 80-289

The first violation alleged by the Proposal for Assessment of Civil
Penalty filed in Docket No. KENT 80-289 was the violation of section 75.301
which was the subject of considerable testimony in this proceeding, as sum-
marized In the first part of this decision. I have already found that the
violation was nonserious In the circumstances and that there was a lowna (Tr, 215-216).ors,   petitioner's  counsel  stated  that when
